The Secretary urges as the best evidence of this time
interval the testimony of maintenance foreman Charlie
Buttermore.  Buttetrmore testified that according to his watch
the power went off at 1:59 p.m.V It is not disputed that
the subject fan stopped at the same time the power went off.
Buttermore further testified that he restarted the No. 4 fan
at 2:14 p.m. according to his watch.  Buttermore later
compared his watch to the computer clock and found his watch
to be 7 minutes faster than the computer clock.

In sum the Secretary argues that the fan must have gone
off at 1:57 and 50 seconds {i.e. 1:50 and 50 seconds plus the
7 minute correction to Buttermore's watch).  Implicit in the
Secretaryrs argument is t.hat Buttermore1 s testimony that the
power (and thus also the fan) went down at 1:59 p.m. was
erroneous.  According to the Secretary, therefore, the fan
was down for 16 minutes and 10 seconds, exceeding the 15
minute time frame set forth in the fan stoppage plan by 1
minute and 10 seconds.

Emerald argues on the other hand that Mr. Buttermore's
testimony of his time recordation standing alone is the best
evidence of the elapsed time.  According to this view the fan
was down from 1:59 p.m. to 2:14 p.m., and was within compli-
ance of the 15 minute time frame in the fan stoppage plan.
Buttermore's testimony is not however consistent.  It is not
disputed that the fan went down at 1:50 p.m. and 50 seconds
"computer time" and that Buttermore's watch was 7 minutes
faster than that.  Accordingly Buttermore's estimate that the
power went off (and the fan went down) at 1:59 p.m. was
clearly erroneous.  Since the time recordation was within the
complete control of the mine operator the proffered times
should also be contrued strictly against the operator.  Under
the circumstances I accept the Secretary's reconstruction of
the time interval and find that there was a violation of the
fan stoppage plan by 1 minute and 10 seconds.

I cannot however find on the facts of this case that
exceeding the 15 minute time period by 1 minute and 10
seconds was a "significant and substantial" violation of the
plan.  See Secretary v. Mathies Coal Co., 6 FMSHRC 1 (1984).

V The~MSHA Investigators also relied upon markings on the
fan charts (Exhibits G-3 and G-4) to conclude that the No. 4
fan had actually been stopped for 30 minutes.  Other wit-
nesses examining the same records with a magnifying glass
concluded_however that the No. 4 fan had been down for less
than 15 minutes. From my own examination of those charts
with a magnifying glass I am unable to ascertain, with.any
degree of certainty, the time interval during which the fan
was stopped.  Under the circumstances I accord but little
weight to this evidence.
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